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This docunent is intended to provide gui dance on the Court’s
policy regardi ng asyl um processing. Thus, OPPM 96-1 dated March
15, 1996, and draft OPPM 97-4 are hereby superseded.

This Operating Policies and Procedure Menorandum ( OPPM
addresses many inportant changes in the | aw i nposed by passage of
the Illegal Immgration Reformand | mm grant Responsibility Act
of 1996 (hereinafter, IIRIRA). These changes include nmandatory
checks of records and databases prior to a grant of asylum the
processing of “Asylum Only” clainms, grants of asylum based upon
coercive popul ation controls, new requirenents for accepting and
schedul i ng asyl um cases, and the consequences of knowi ngly filing
a frivolous asylumapplication. |IRRA also inposes statutory
bars to applying for asylumas well as bars against granting
asylum In addition, the |law mandates (in the absence of
exceptional circunstances)the conpletion, wthin 180 days, of al
asylumclains filed on or after April 1,1997. Immgration and
Nationality Act(hereinafter, INA)8 208(d)(5)(A). These and ot her
i ssues are addressed in this OPPM

Therefore, it is inperative that all Judges and Court
Adm ni strators thoroughly review this OPPM paying particular
attention to changes in the areas delineated above.

. BACKGROUND

In 1996 Congress enacted IIRIRA. IIRIRA retains nearly al

of the major asylumreforns pronul gated as regul ations

whi ch becane effective on January 4, 1995. This includes
the provision that asylum applicants may not file for work
aut horization until 150 days after filing their application
for asylum (Form[-589) and that the Immgration &

Nat urali zation Service (hereinafter, INS) or the Immgration
Court wll have an additional 30 days within which to
conplete the adjudicative process if the asylumclaimis
still pending at that tinme. The 180-day cl ock applicable to
enpl oynment aut horization and the adjudication of asylum
clains is tolled (stopped) for any alien-caused delay. The
cl ock remains stopped for the total nunber of days during
whi ch the delay continues. 8 CF.R 8§ 208.7(a)(2).

Pl ease note: In addition to the 180-day cl ock for enpl oynent
authorization, IIRRA also requires that all asylum
applications filed on or after April 1, 1997 (in the absence
of exceptional circunstances) be adjudicated within 180
days.




DUE PROCESS CONCERNS

In striving to neet our processing goals we nust ensure the
due process rights of the asylumapplicant. Wth this in

m nd, |Inmgration Judges nust continue to give due
consideration to requests fromall parties for adequate tine
to prepare and to present their cases at the individual

cal endar asylum hearing. Accordingly, all judges should
exercise judicial discretion in allocating individual

cal endar asylum hearing tine.

ASYLUM APPLI CATI ON (FORM | - 589)

A Required Forns: 8 C F.R 8 208.3(a) requires that al
asylum applicants nust file Form1-589 (Application for
Asyl um or W thholding of Renoval). This formis
avai lable in each Immgration Court. The revised Form
| -589 dated 5/1/98 or revisions issued subsequent to
this date are the only asylum applications that will be
accepted for filing.

B. Court Adm nistrators’ Responsibility: Each Court
Adm ni strator shall ensure that an anple supply of the
new | mm gration Court VWarning Notice for Know ngly
Filing a Frivolous Asylum Application and the List of
Free Legal Service Providers, which shall contain a
list of pro bono representatives, are maintained at the
Court, and nmade avail abl e upon request.

RECORD AND DATABASE CHECKS

A Applications Filed on or after April 1,1997: The INA
mandat es t hat asyl um cannot be granted until the
identity of the applicant has been checked agai nst al
appropriate records or databases maintai ned by the
Attorney Ceneral and by the Secretary of State, to
determ ne any grounds on which the alien may be
i nadm ssible to or deportable fromthe United States or
ineligible to apply for or be granted asyl um
INA 8 208 (d)(5)(A) (i).

B. Applications Filed Prior to April 1, 1997: The INA
provision, 8 208 (d)(5)(A) (i), requiring mandatory
records and dat abase checks, is not applicable to
applications for asylumfiled prior to April 1, 1997.
Therefore, the failure to receive a response to record
and dat abase checks will not prevent an |Immgration
Judge from granting asyl um based on applications filed




prior to April 1, 1997.

V. COERCI VE POPULATI ON CONTROL- BASED ASYLUM See Al so OPPM 99-1)

Section 601 of |1 R RA anended I NA § 101(a)(42)by expandi ng
the definition of “refugee” to include a person who has been
persecuted for or who has a well -founded fear that he or she
will be persecuted for failure or refusal to abort a
pregnancy, undergo involuntary sterilization or for other
resi stance to a coercive popul ation control program

Persons establishing such clains are deened to have a well -
founded fear of persecution based on political opinion.

Such persons may be granted asylum under | NA § 208.

However, INA § 207(a)(5)provides that not nore than 1, 000
coerci ve popul ation control based refugees can be admtted
or granted asylumin any fiscal year.

Appl i cations for asylum based on coercive popul ation control
may be raised either affirmatively, with the Service, or
defensively, with the Immgration Court. Follow ng a

determ nation by the Imm gration Judge that the application
for asyluminvolves a claimof coercive population control,
the judge nmust note such a claimon the IJ worksheet, and
support staff nust enter into the ANSIR systemthe code
“CPC’ under “Qther Applications.”

The Court may adjudi cate such asylumcl ains subject to the
record and dat abase checks applicable to all asylumclains
filed on or after April 1, 1997. However, because not nore
than 1,000 coercive popul ation control -based grants of
asyl um can be nmade for any fiscal year, if after a ful

adj udication on the nmerits, the Imm gration Judge believes
that a grant of asylumis warranted, the Judge can only nake
a conditional grant of asylum The asylum grant nust be
condi ti oned upon a subsequent adm nistrative determ nation
by the INS that a nunber is available in that fiscal year
under INA 8 207(a)(5). Inre X-P-T, 21 1&N Dec. 634 (BIA
1996). The judge nust clearly note on the mnute (sumary)
order that the grant is conditional.

VI . CONFI DENTIALITY OF APPLI CATI ONS FOR ASYLUM

A Records of Proceeding (ROP): 8 C.F.R § 208.6(a)
prohi bits the disclosure of an application for asylum
except as permtted by 8 CF. R 8§ 208.6(c) or at the
di scretion of the Attorney General, to third parties
w thout the witten consent of the applicant. It is




VII.

VIITT.

| M gration Court policy that the prohibition on

di scl osure of the application for asylumis extended to
the entire ROP if it contains an application for

asylum Accordingly, the Court Adm nistrator nust
ensure that all ROPs containing applications for asylum
are stanped “WARNI NG DO NOT DI SCLOSE THE CONTENTS OF
TH' S FI LE. PLEASE SEE YOUR COURT ADM NI STRATCR.”

B. Alien Attorney/Representative: An attorney or other
representative for an alien who has filed an
application for asylumwith an I mmgration Court may
view the ROP with the application provided the
attorney/representative has a current EOR-28 filed
with the Immgration Court having adm nistrative
control over the ROP

C. Applicant's Witten Consent: The alien/asylum
applicant may submt a witten, signed request to the
| mMm gration Court having adm nistrative control of the
ROP to permt any person(s) named in the request to
view an ROP with an application for asylum

FI LI NG A MOTI ON TO RECPEN

8 CF.R 8 103.7 states that: "No fee shall be charged for
a notion to reopen or reconsider a decision on an
application for relief for which no fee is chargeable.”
Therefore, no fee will be charged for a notion to reopen or
reconsi der a decision on an application for asylum

Dl FFERENTI AL CASE MANAGEMENT

The O fice of the Chief Immgration Judge (OClJ) has
established a nodified version of differential case
managenent for use in the Immgration Court. This nethod
calls for designating certain cases as "expedited" cases
which will be calendared to an expedited hearing track. For
our purpose, all asylumcases filed or referred on or after
January 4, 1995, will be designated for expedited hearings
consistent wwth the statutory tine limts inposed under

I NA 8§ 208(d)(5)(A) (iii).

SCHEDULI NG ASYLUM CASES ON THE COURT CALENDAR

The follow ng are the policies and procedures for scheduling
mast er and i ndi vi dual cal endars.

A Failure to Prosecute: 1In the event the Asylum Ofice




files the charging docunent with the court |ess than
seven (7) days prior to the schedul ed Master Cal endar
hearing, the Court wll deemthe case a Failure to
Prosecute (FTP). If this should occur, the case may
not go forward as originally scheduled even if the
appl i cant appears, unless the Court Adm nistrator
determ nes that there is sufficient time to create the
Record of Proceedi ngs (ROP).

| f the charging docunent is filed | ess than seven (7)
days prior to the hearing and the case does not go
forward at that time, the Court should deliver persona
notice to the applicant of any reschedul ed hearing
whenever possible. Wen this cannot be done, notice of
future hearings may be made by routine service. 8
CF.R 8 103.5a (a)(1). If the charging docunment is not
filed with the Court at all, the applicant should be
advi sed of the reason why the case cannot proceed.

Chargi ng Docunents: Court personnel shall ensure that
all chargi ng docunents satisfy the filing requirenents
set forth in the Uniform Docketing System Manual
Docunment s shoul d not be rejected because of m nor

t ypographi cal errors. Substantive deficiencies nust be
deci ded by the Master Cal endar Judge. It is inperative
that Court Adm nistrators ensure that the ROPs are
created within three business days fromthe date of
recei pt of the charging docunent.

Change of Venue: Where an alien who has expressed an
intent to apply for asylum seeks a change of venue, the
| mm gration Judge may, on a case-by-case basis, require
that a copy of the Form1-589 be submtted with the
notion for change of venue in appropriate

ci rcunstances. The alien should also be instructed
that the original Form1-589 can only be filed with the
court to which venue is changed.

Scheduling the Master Calendar: Each Asylum Ofice can
obtain Master Cal endar hearing dates for Affirmative
Asyl um Applications by using ANSIR s Interactive
Schedul i ng System (1SS). The |ISS provides the place,
date and tinme of Master Cal endar hearings to the Asylum
Oficer, who will include this information on or with

t he chargi ng docunent.

Those applicants receiving personal service of the
chargi ng docunent will be cal endared for Master



Cal endar hearing no earlier than 17 days fromthe date
of service of the charging docunment. Applicants
receiving their charging docunents by regular mail wll
be schedul ed for Master Cal endar hearings no earlier
than 45 days fromthe date of accessing the Interactive
Schedul i ng System

Scheduling the Individual Calendar: Generally, when
setting a case fromthe Master Cal endar to the

I ndi vi dual Cal endar, a mnimm of 14 days shoul d be

al l oned before the case is set for the Individual

Cal endar. The time period may be shortened if
requested by the applicant or, in the absence of
exceptional circunmstances, where the two-week del ay
woul d prevent the court fromconpleting the case within
180 days.

The clock: The ANSIR Systemreports the nunber of days
t hat have passed since the filing of the asylum
application. This information is available to

| mm gration Court staff during the scheduling process
to assist with cal endaring cases. The toll-free nunber
for the public to access case status information is 1-
800-898-7180. Information is provided regarding future
hearing date, status of the clock for asylum cases,
conpletion information, appeals information, filing
informati on and the nane of the Imm gration Judge to
whom t he case has been assigned. The toll-free nunber
will now be listed at the bottom of all hearing

noti ces.

Adj our nment Codes: All continuances granted in asylum
cases nmust be accurately assigned to the appropriate
requesting party, (Applicant, INS, or EOR). This is
critical information since the automatic tolling
mechanismin ANSIR is directly linked to the reason for
adj ournment. I nmm gration Judges nust ensure that they
have accurately indicated on the 1J Wrksheet the
specific reason for adjournnment. C erks or
interpreters entering information into the ANSIR system
must al so ensure that adjournnent codes are accurately
entered. This information may al so be used for
managenent reports in the future should the need ari se.

If the applicant rejects the first available date for
an individual cal endar hearing (not |ess than 14 days
fromthe date of the Master Cal endar), the proper

adj ournment code is 22. Entering this code wll stop



the clock. The clock will remain stopped until the
applicant returns to Court on the date sel ected by
hi m her for the next hearing. Thus, if on August 1
the Court offers the date of August 15 and the
applicant rejects that date but accepts Septenber 1,

t he adjournnent code will be 22 and the clock wll be
stopped for the entire period of tinme fromAugust 1 to
Sept enber 1.

|f the date accepted by the alien is |less than 24 hours
fromthe first date generated by ANSIR the proper

adj ournment code will be 17. Code 23 is the proper

adj ournment code to be entered whenever an applicant

wi t hdraws the asyl um application.

Manual Back-up Method of Cal endaring: Wiile we do not
antici pate ANSIR System downtine we shoul d al ways be
prepared for any unexpected automated system failure or
schedul ed system w de downtine for maintenance. Court
Adm ni strators nust continue to have a plan of action
to be used in the event the ANSIR system goes down.

Asyl um Case Receipts and Cal endar Mnitoring: To conply
w th asylumregul ations and the specific statutory
requi renents under INA 8§ 208(d)(5) (A, we nust
constantly nonitor the status of asylum cases. Court
Adm nistrators will be expected to review this data on
a daily basis in order to adjust cal endars as needed.

In the event the system becones so full that Master
Cal endar hearings are being set at or beyond day 107,
the Court Admnistrator, in consultation with the
Assi stant Chief |Inmgration Judge, nust take
appropriate corrective action. Such action may
include, but is not limted to: 1) increasing Mster
Cal endar slots; 2) requesting additional |Inmgration
Judge/ support staff resources through details; 3)
conversion of admnistrative tinme to asylum cal endar
time; or 4) the rescheduling of non-priority cases.

Pre- Ref orm Asyl um Cases: Cases for which the asylum
received date is prior to January 4, 1995 w Il be
categorized as "pre-reforni cases. Pre-reformcases
are eligible for enploynent authorization within 90
days fromthe date of receipt of the application by
INS. The INS wll either grant asylumin such cases or
refer the case to the Immgration Court for

adj udi cati on. However, chargi ng docunents cannot be




based on information contained in a pre-reform asyl um
appl i cation.

Pre-reformasylumcases will fall into one of two
categories. One category is that in which the INS has
adj udi cated the cases. 1In this category the

| mMm gration Court will only see those cases where the
asyl um cl ai mwas deni ed and a chargi ng docunent was

i ssued. Wien this type of case reaches the Imm gration
Court there is no affirmative duty for the Court to
take any action regarding the old asylum cl ai m because
that application wll have been previously decided by
the INS and the old Form1-589 should not acconpany the
chargi ng docunent. The alien may choose to file a new
application for asylum This will be a defensive

asyl um application and should be processed in the sane
manner as all other defensive clains. This defensive
claimw |l be subject to the 180-day cl ock.

The ot her category of pre-reform asylumcases is that
in which the INS did not conduct an interview and
render a decision prior to January 4, 1995. Because

t hese cases were pending adjudication on January 4,
1995, such cases will be referred to the Immgration
Court and the old Form1-589 will be included. The
180-day clock is not applicable to these asyl um cases.
Wth | eave of Court, the respondent nay be permtted to
suppl ement the existing asylum application. However,
regardl ess of the extent to which the pending asyl um
application is supplenented (including the substitution
of a new Form|1-589 for the original Forml-589), the
asylumreceived date will remain the date on which the
original asylumapplication was filed with the INS.

For this reason, no new asylumreceived date wll be
entered into the ANSIR system

X. DEPARTMENT OF STATE(DOS) REQUESTS/ COMMENTS

A

| mm gration Judges’ Special Requests to DOS

| mrm gration Judges who feel they need nore information
than is provided in the Country Reports on Human Ri ghts
Practices or Profiles of Asylum d ai ns nay make
specific requests on an individual case basis. In

t hose instances, requests should be made through the
Central Operations Unit, Ofice of the Chief

| mrm gration Judge. Such requests should |ist specific
guestions or concerns the Imm gration Judge would |ike
t he advi sory opinion to address.
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C.

Department of State Advi sory Opi ni ons/ Responses: At

its option, DOS will respond to our requests for
advi sory opinions as foll ows:

1

Advi sory Opinion Letters. DOS will review and
prepare witten advisory opinions on asylum
applications selected by DOS that require
information they feel is not routinely available
to Immgration Judges in the State Departnent's
current Country Reports on Human Rights Practices.

No Specific DOS Response. Asylum applications not
selected for review by DOS wll be returned to
EOR wth a | abel or "sticker" placed onto the
EQO R standard transmttal letter stating:

"This office has no factual material about this
specific applicant. Information on human rights
practices in the country of the applicant's
nationality may be found in the State Departnent's
current Country Reports on Human Rights
Practices.”

This will be the only response we will receive
fromthe DOS on these asylum applications.

However, if no response is received by the tinme of
the hearing, the Imm gration Judge shoul d proceed
and not continue the case to await a DOS response.
In addition, Immgration Judges will NOT re-submt
to DOS an asylum application returned by DOS to
EAQ R wi thout an advisory opinion |letter.

Therefore, Individual Calendar hearings for asylum
cases W ll NOT be continued on the cal endar for

t he purpose of re-submtting an asylum application
responded to in this manner.

"CGeneric" Response. In sone cases, DOS w |
provide EOR with "generic" information which wll
be useful in understanding the human rights
situation in the applicant's country. This
information will be in addition to that found in
the Country Reports on Human Rights Practices but
wi Il NOT be tailored to any specific asylum
appl i cation.

Sendi ng Departnent of State Advi sory Opi ni ons/ Response

to the Immgration Courts: In order to ensure that DOS

11



advi sory opi nions/responses are received by Immgration
Courts, DOS will forward all advisory

opi ni ons/ responses by nessenger directly to the OClJ
once each week. OCIJ wll send these advisory

opi ni ons/ responses by overnight mail to the appropriate
| mm gration Court.

Transmittal of DOS Advisory Opinions/Responses to
Parties: Immgration Court personnel will process the
standard transmttal letter with the DOS | abel
(sticker) attached or the "generic" responses in the
sanme manner as an advisory opinion letter is processed
in the Court. This will include updating the ANSIR
systemto show that a response has been received from
the DOS, properly filing the standard transmttal
letter with sticker response or the "generic" response
in the ROP and forwarding copies to both parties in the
case.

DOS "Country Reports on Human Ri ghts Practices":

Each Court Adm nistrator should ensure that at |east
one copy of the current State Departnent Country
Reports on Hunan Rights Practices and the Profil es of
Asylum d ains_and Country Conditions are available in
each Immgration Court. Many of these reports are
avai |l abl e on the Internet.

Problens with Requests for Advisory Opinions:

Ret urned requests for advisory opinions: The DOS w ||
return to OClJ any Inmgration Court request for an
advi sory opinion that |acks sufficient information for
the DOS to render an advisory opinion or forward the
responses to the proper Immgration Court. Sone of the
common problens are as foll ows:

1. No attachnment to the Form1-589: The Form |l -589
refers the reader to "additional information"
contained in an attachnent but the attachment was
not included with the Form1-589 sent to DOS by
the Imm gration Court.

2. No asyl um application: The standard transmttal
letter was sent with an attachnent of "additional
information", but the Form|-589 is not included.

3. Informati on on the standard transmttal letter is

different fromattached Form1-589: The A-nunber
and/or the alien nane on the standard transm tt al

12
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letter is different fromthat on the Form | -589.

4. Form1-589 mssing information: The FormI[-589 is
m ssing a page and/or the application has parts
that are illegible (copy too light).

5. Hearing date is too close to date received at DOS
The standard transmttal letter indicates a Master
Cal endar hearing date instead of an I ndividual
Cal endar hearing date.

6. No standard transmittal letter: The Forml1-589 is
sent without a standard transmttal |etter and DCS
does not know where to send the response.

7. Standard transmttal letter has no return address:
The letterhead with the address is m ssing.

OClJ wll send to the Court Adm nistrators for
correction and re-subm ssion to DCS all requests
for advisory opinions that are returned to OClJ by
DOS. Court Adm nistrators will ensure that Court
personnel receiving and/or processing asylum
applications are instructed to review them for
conpl eteness and legibility before they are sent
to DOS. Also, Court Admnistrators will ensure
that Court personnel processing and/ or tracking
the requests for advisory opinions know the proper
procedure for submtting the requests for an

advi sory opinion and are instructed to check their
wor k before mailing out the request.

DESI GNATI ON OF PERSONNEL FOR ASYLUM CASE MONI TORI NG

Each Court Adm nistrator should have at | east one nenber of

the Court’s personnel under their supervision designated to

be responsible for tracking and nonitoring asylum cases with
the Court to ensure the tinely conpletion of all appropriate
asyl um cases within 180 days.

Asyl um Opi ni on Tracking - Since DOS opinions are no | onger
required to be received, the asylum opinion tracking system
will be limted solely to requests for case specific
information. Court Adm nistrators nust nonitor all requests
for case specific information and contact the Central
Operations Unit for assistance in obtaining a response if
one is not received one week prior to the schedul ed

| ndi vi dual Cal endar Heari ng.

13
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PROCESSI NG THE AFFI RVATI VE ASYLUM APPLI CATI ON

Only those asylum applications initially filed with the INS
will be classified as affirmative applications. Al
affirmative asylum applications referred to the Inmgration
Court by the INS nust contain all supporting docunentation.
The Court Adm nistrator will not accept any affirmative

asyl um applications that do not contain all of the docunents
referred to in the Uniform Docketing System Manual

A Warning for Knowingly Filing A Frivolous Asylum
Application: INA 8 208(d)(4) states that the warning
for knowmngly filing a frivol ous asylum application
shall be given at the tinme the application is filed.
For all applications for asylumfiled with the INS on
or after April 1, 1997, the INS has responsibility for
provi di ng the warni ng of consequences for know ngly
filing a frivol ous asylum application.

B. Record and Dat abase Checks: For all affirmative asyl um
applications referred to the Court on or after April 1
1997, the Service should have conducted checks of al
appropriate records and databases nai ntai ned by the
Attorney Ceneral and the Secretary of State. At the
time of the Master Calendar, the Inmm gration Judge
shoul d inquire of the Service as to whether the record
and dat abase checks have been initiated and, if so,
whet her a response has been received. Al though an
asylum claimmmay be denied prior to conpletion of the
records check, asylum cannot be granted until the
required record check results have been provided to the
Court by the INS. The Court is not authorized to nmake
a conditional grant of asylum pending receipt of record
and dat abase check results.

C. Referring the Affirmative Application: If an
affirmative asylum application is not granted by the
Asylum O fice and the alien is not in a |egal status,
the application, along with any supporting docunents,
will be referred to the Immgration Court by the INS
Asylum O fice at the tinme the chargi ng docunent is
filed. The copy of the application and supporting
docunents referred to the Court may not contain any
annotation or other information of a deliberative
nature regarding the application (other than
adm nistrative corrections to the application, as
affirmed by the applicant's signature in Part H of the
application). Aside fromthe application and

14



supporting docunents, only the ANSIR-generated I NS
Referral Sheet should be filed with the Court. Under
no circunstances shoul d any docunent cont ai ning
reference to INS credibility findings be filed with the
Court. If this does occur, the Court Adm nistrator
shoul d pronptly notify the INS to discontinue any such
filings and return those docunents to INS prior to
filing the application in the ROP

Procedure for Requesting a Departnent of State Advisory
Qpinion for Affirmative Asylum Applications:
Affirmative asylum applications will not be forwarded
to the Departnent of State (DOS) by the Inmgration
Court, absent special circunstances. There is no

requi renent for the Court to do so because the INS
Asylum O fice wll already have done this prior to

adj udi cating the application which was ultimtely
referred to the Imm gration Court.

XI'1'1. PROCESSI NG THE DEFENSI VE ASYLUM APPLI CATI ON

Asyl um applications initially filed with the Imm gration
Court shall be designated as defensive applications. Asylum
Only cases pursuant to 8 CF.R 8 208.2(b)(1) and 8§ 252. 2(b)
filed on or after April 1, 1997 are to be calendared in the
same manner as defensive clains.

A

Warning for Knowngly Filing A Frivolous Asyl um
Application: At the Master Cal endar or Master Cal endar
reset hearing during which an applicant states his or
her intent to file an asylum application, the

| mm gration Judge nust give the INA 8§ 208(d)(4) warning
and inquire as to whether the applicant understands the
war ni ng. This warning nust be conveyed in a | anguage
whi ch the applicant understands. In all appropriate

ci rcunstances the Court wll provide an interpreter.

Record and Dat abase Checks: For all defensive asylum
applications filed with the Court on or after April 1,
1997, the Service will conduct appropriate records and
dat abase checks of information maintained by the
Attorney Ceneral and the Secretary of State.

I NA §8 208(d)(5)(A)(i). If, at the Master Cal endar
hearing an alien indicates an intention to file for
asylumthe Immgration Judge will schedule the case for
a Master reset for the filing of the Form1-589. The

| mrm gration Judge shall informthe alien that he or she
must make arrangenents with an INS Application Support
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Center to initiate the required record checks.

Prior to starting the Individual Hearing the

| mrm gration Judge will inquire as to whether the
Service has received results fromthe records and

dat abase checks. Al though an asylum clai mnay be
denied prior to conpletion of the records check, asylum
cannot be granted until the required record check
results have been provided to the Court by the INS.

The Court is not authorized to make a conditional grant
of asylum pendi ng recei pt of record and dat abase check
results.

Filing the Defensive Application: Local Court rules
notw t hstandi ng, including any such rules related to
the filing of Mdtions for a Change of Venue, defensive
asylum applications can only be filed with the

Imm gration Court at a Master Calendar or a Master

Cal endar Reset Hearing. This is true even where the
def ensi ve asylum application is filed in conjunction
with other applications for relief. However, the Chief
| M gration Judge may, fromtinme to tinme as

ci rcunstances require, expressly permt an exception to
this general rule. The filing of the asylum
application at the Master Cal endar or Master Cal endar
reset hearing shall constitute the initial asylum
hearing. The Imm gration Judge nust ensure that

pl eadi ngs have been taken and that all other matters
have been resolved prior to scheduling an asylum case
for an individual calendar hearing. This mght require
addi ti onal naster cal endar appearances prior to setting
the case for an individual cal endar hearing.

| ndi vi dual Cal endar hearing tine for asylum cases can
only be entered into the ANSIR System after an asyl um
application received date has been entered. The
received date for defensive clains will be the date the
application is accepted for filing at the Master

Cal endar or Master Cal endar reset hearing. The filing
party wll be required to submt an original conpleted
Form1-589, along with a copy of the conpleted asyl um
application. The Immgration Judge shall verify
servi ce upon the Governnent. Pursuant to 8 CF. R 8§
208. 3(a), one additional copy of the principal
applicant’s Form|-589 nust be submtted for each
dependent listed on the principal’s application.

Filing in Detail GCties: In appropriate circunstances
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the Imm gration Judge has the discretion to permt the
filing of the FormI1-589, along with supporting
docunents, and ot her docunentary evidence during

tel ephonic or televideo Master Cal endar hearings or
Mast er Cal endar reset hearings.

Procedures for Requesting a Departnent of State
Advi sory Opi ni on on Defensive Asylum Applications:

1. When to send the request for a defensive asylum
application advisory opinion to DOS: A defensive
asyl um application nust be forwarded to the DOS
for an advisory opinion as soon as possible after
an I mmgration Judge accepts it for filing at a
Mast er Cal endar or Master Cal endar Reset hearing
and sets an individual hearing date. A defensive
asylum application included as part of an ROP
received on a Motion to Change Venue, should not
be sent to DOS upon recei pt of the ROP, but
forwarded only after the party has filed the
original of the FormI1-589 with the Court at a
Mast er Cal endar or a Master Cal endar reset hearing
and an | ndividual Cal endar hearing date has been
set.

2. Transmttal letter: A properly created
transmttal letter attached to a conplete and
| egi bl e asyl um application (Forml-589 and any
attachnments) is the appropriate EGOR "request for
an advisory opinion". Immgration Court personnel
will only prepare the standard transmttal letter
to the DOS requesting an advi sory opinion for
def ensi ve asylum applications. |Immgration Court
personnel will ensure that the future hearing date
t hat nust appear on the transmttal letter is the
I ndi vi dual Cal endar hearing date set by the
| mrm gration Judge. The standard transmttal
letter nust also indicate if the alien is detained
or non-detained, or if attachments nentioned in
the application were not submtted.

3. Where to send the request for an advisory opinion:
| mrm gration Court personnel will send the standard
transmttal letter, Forml-589 and attachnents to
the DOS at the foll ow ng address using overni ght
mai | :

U S. Departnent of State
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Bureau of Denobcracy, Human Ri ghts, and Labor
Ofice of Country Reports and Asylum Affairs
2401 E Street, N.W, RoomH 242

Washi ngton, DC 20037

XI'V. REQUESTI NG W THHOLDI NG OF REMOVAL

The Form1-589 can be used by the alien when requesting
wi t hhol di ng of renpoval under INA 8 241(b)(3)or under the
Conventi on Agai nst Torture.

A Filing the Application: dains for wthhol di ng of
removal based on the Form1-589 (Application for Asylum
or Wthhol ding of Renpoval )can only be filed with the
| mMm gration Court at a Master Cal endar or a Master
Cal endar Reset hearing. Such clainms cannot be filed by
mail or at the clerk’s wi ndow wi thout specific
aut hori zation fromthe Chief Inmmgration Judge.

B. The 180-Day O ock: In cases where the Form|-589 has
been filed for other than asylumrelief, the 180-day
cl ock does not apply. However, when ANSIR receives an
entry that a Form1-589 has been accepted for filing,
the 180-day clock wll automatically begin to run.
Until further notice, the clerk nmust stop the clock by
entering a “w under the asylumapplication. This wll
inform ANSI R that the asyl um application has been
withdrawn and will imediately stop the cl ock.

C. Effect of Filing A Frivolous Asylum Application: A
finding by the Court that an alien filed a frivol ous
application for asylum does not prevent the alien from
bei ng granted w t hhol di ng of renoval under INA §
241(b) (3),or the Convention Against Torture. 8 CF. R
§ 208. 19.

CONCLUSI ON

To date, the Immgration Court has been very successful in

i npl enmenting asylumreform Through your efforts we have net
and overcone the nunerous chall enges presented by asyl um
reform Please direct any questions you may have to your
Assi stant Chief |Inmmgration Judge, Assistant Chief

| mrm gration Judge Robert P. Omens, or Tony Padden, Chief,
Central Operations Unit.

SUPPLEMENTARY DOCUMENTS
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8 CF.R, Part 208, Asylum Procedures

Rul es of Procedures of |Inmgration Judge Proceedi ngs:

8 3.18 Scheduling of Cases

8 3.32 Service and Si ze of Docunents

8§ 3.33 Transl ati on of Docunents

8§ 3.31 Filing Docunents and Applications

| nm gration Judges Bench book, Asylum and Wt hhol di hg
of Deportation

Uni f or m Docketi ng System Manual , Processing
Applications and Mdtions

Court Adm ni strators ANSI R Handbook, Managenent Reports

ANSIR Field Users Manual, Chapter 2, Functions of ANSIR

DOS Country Reports (avail able on the Intranet-Virtual
Law Li brary or on the Internet at:
www. st at e. gov/ ww/ gl obal / human_rights/hrp _reports_nai nh

p. ht n

Annual Report on International Religious Freedom

(avail able on the Intranet-Virtual Law Library or on
the Internet at:

www. st at e. gov/ ww/ gl obal / hunman rights/irf/irf rpt/index
. ht n
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